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ii

JURISDICTION/APPLICABLE STATUTES AND RULES
The parties agree that this Court has jurisdiction to hear this dispute and as
to the applicable Utah Statutes and Administrative Rules that apply to this case.
STATEMENT OF ISSUES AND STANDARD OF REVIEW
Petitioner set forth three distinct issues on Appeal in his Docketing Statement
and Brief on appeal. They are:
(1) Whether the Findings of the Respondent Utah Labor Commission in
denying Petitioner permanent total disability benefits were inadequate and thus
arbitrary and capricious as a matter of law;
(2) Whether the determination of legal causation in this case is res judicata
and the Respondents are estopped from raising it at this stage of the proceedings
and;
(3) Whether the untimely and improper destruction of the taped hearing by one
of the parties to this action while he claim was pending prevented the Labor
Commission from having the testimony of the injured worker, and thus he is entitled
to a presumption of benefits.
Respondent Employer's Reinsurance Fund (ERF) apparently does not take
dispute those three issues and the applicable Standard of Review set forth in
Petitioner's Brief, because they make no mention of them anywhere in their Brief.
The Respondent Employers' Reinsurance Fund (ERF) did not file a Petition
for Review itself, nor did it file a cross-appeal as provided by the Utah Rules of
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Appellate Procedure. They did not file a Docketing Statement listing their issues on
Appeal. Their Brief, however, does set forth three different issues they wish the
Court to considered on appeal. As argued below, those are new issues on appeal
that were not preserved below nor properly appealed to this Court. They should be
stricken and not considered on appeal.
COURSE OF PROCEEDINGS/STATEMENT OF FACTS
The relevant facts in this matter are simple, straightforward and not disputed
by the parties. Respondents have not objected to Petitioner's marshaling of the
evidence, nor claimed that it is inadequate. Respondent's Statement of Facts,
however, is replete with irrelevant, immaterial and potentially prejudicial material,
which is discussed in full below. Respondents offer no significant new facts not
contained in Petitioner's Brief which would be relevant to the resolution of this
Petition for Review. Respondent's Statement of Facts should be stricken for the
reasons set forth below.
SUMMARY OF REPLY
Respondent ERF did not file a cross-appeal or a Petition for Review of its
own. Its attempt to now raise new and independent issues is barred for failure to
preserve them below or by timely filing a Petition for Review.
The Findings of Fact of the Labor Commission are inadequate to determine
the basis upon which they determined that the Petitioner had failed to meet his
burden to prove legal causation.

2

The existence of legal causation in this case was demonstrated by the injured
worker's testimony at Hearing. That testimony resulted in an Order awarding
workers' compensation benefits. In further reliance on that testimony and other
evidence in the case, the parties entered into a Stipulation for Permanent Total
Disability benefits which was approved by the Labor Commission.
The liberal construction rule" requires that any resulting doubt as to the
compensability of the injuries sustained by the worker be resolved in his favor. It
has only been since the tape of that Hearing, containing the injured worker's
testimony, was destroyed by the Respondent Utah Labor Commission, that any
doubt as to compensability has arisen. Legal causation has been proved by the
numerous prior Orders and the Stipulation of the parties.
ARGUMENT
I
RESPONDENT FAILED TO CROSS APPEAL AND IS NOW PRECLUDED AND
BARRED FROM RAISING ITS OWN ISSUES ON APPEAL.
A. Irrelevant, Immaterial and Prejudicial Allegations.
Respondent's Statement of the Case/Facts does contain numerous instances
of irrelevant, immaterial and potentially prejudicial statements.

In particular

Respondents make repeated references to the amount of compensation the
deceased received in third-party actions, which has no relevance or barring here,
except for an improper attempt to imply that no additional compensation is warranted
in light of the dollar figures already obtained.
3

In addition, in numerous instances Respondents use the Statement of Facts
portion of their Brief, not to make an accurate, unbiased recitation of the facts, but
rather to distort and misrepresent Petitioner's position in this case.
Most distressing is Respondent' repeated references to "fraud".

The

allegations of fraud all reference the alleged failure of Petitioner's counsel to
disclose that Walther Strate had died prior to the execution of the Stipulation. While
Petitioner's counsel has repeatedly denied any wrong doing, that whole issue was
made moot by the parties voluntary stipulation to withdraw the 1997 Stipulation.
Neither the ALJ nor the Labor Commission has ever made any finding of fraud. The
allegation of fraud has even less relevance given that the Legislature has passed an
anti-lapse statute and the Labor Commission applies the principle in that Statute
retroactively as it reflects what always was the law. Nevertheless, the Respondent
continues to cry "fraud" even when it is immaterial, irrelevant and even if true would
not constitute fraud.
The only reason Respondents have engaged in this deplorable course of
conduct is to malign Petitioner's counsel and distract from the central issues on
Appeal. All references to fraud should be stricken from Respondent's Brief pursuant
to Rule 24 0) of the Utah Rules of Appellate Procedure. Sprinqville Citizens for a
Better Community v. Citv of Sprinqville. 979 P.2d 332 (Utah 1999), State v. Cook.
714 P.2d 296 (Utah 1986) and Koulis v. Standard Oil Co., 746 P.2d 1182 (Utah Ct.
App. 1987).
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B. Respondent's Improper Issues on Appeal.
ERF did not file a cross appeal or object to Petitioner's Docketing Statement
which set forth the issues on appeal. It now seeks to assert its own issues on
appeal, namely:
(1) Whether the Utah Labor Commission was correct in upholding the
determination of ALJ Hann that the decedent's claimed permanent and total
disability did not arise out of an accident in the scope of his employment on June 5,
1985,
(2): Whether there was a binding determination on the issue of legal causation
of the decedent's claimed permanent and total disability prior to the determination
in ALJ Hann"s Order dated April 18, 2002, and
(3) Whether, in any event, Petitioner's claim to permanent and total disability
benefits abated at the time of decedent's death on August 19,1997. (Respondent's
Brief, page 1).
ERF did not file a Docketing Statement pursuant to Rule 9 of the Utah Rules
of Appellate Procedure nor did it object to Petitioner's designation of the issues on
appeal in his Docketing Statement. Having failed to file a cross appeal, Respondent
is barred from asserting its own new issues on appeal. Rule 14, Utah Rules of
Appellate Procedure. Allowing a Respondent to introduce new issues in it's Brief
would circumvent the entire need and purpose of a cross-appeal, undermine the
function of Docketing Statements and interfere with the Court's ability to manage its
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Docket and the cases on appeal.
C. The Question of Abatement of Workers' Compensation Benefits Upon
the Death of an injured Worker is not Properly Before this Court.
Respondent's third issue is that Walther Strate's claim to workers'
compensation benefits abated upon his death. Although the Respondent raised this
issue below and Administrative Law Judge Hann held that benefits do abate, the
Labor Commission on Petitioner's Motion for Review reversed that determination.
ERF did not file a Petition for Review of that determination and the issue was not
preserved below and was not ruled upon by the Labor Commission in it's March 25,
2005 Order Denying Motion for Review. (R2 at 663-667). Respondent did not file
a Cross Appeal or otherwise properly invoke this Court's jurisdiction to hear that
issue.
The issue is further moot due to a change in the permanent total disability
statute which specifically provides that such benefits do not abate upon the death of
the injured worker. Utah Code Ann. §34A-2-423 (2004). Although that Statute is not
specific on whether it is to be applied retroactively, the Utah Labor Commission has
announced an intention to apply the Statute retroactively and the Utah Supreme
Court has previously approved such a retroactive application. See. Orville D. Smith
v. Labor Commission, Case No. 20001019-CA.
Should this Court be inclined to entertain this new issue on appeal, Petitioner
incorporates by reference the arguments contained in his counsel's Brief in the Smith
case.
6

II
THE FINDINGS OF THE RESPONDENT UTAH LABOR COMMISSION IN
DENYING PETITIONER PERMANENT TOTAL DISABILITY BENEFITS WERE
INADEQUATE AND THUS ARBITRARY AND CAPRICIOUS AS A MATTER OF
LAW.
Respondent Employers" Reinsurance Fund (ERF) makes no response to
Petitioner's claim that the Findings of the Utah Labor Commission in this matterwere
legally inadequate and thus arbitrary and capricious as a matter of law. The Labor
Commission's findings comprise less than a full page of text and are not "sufficiently
detailed and include enough subsidiary facts to disclose the steps by which the
ultimate conclusion on each factual issue was reached. Nvrehn v. Industrial
Commission. 800 P.2d 330,335 (Utah App. 1990), cert- denied. 815 P.2d 241 (Utah
1991).
As Petitioner pointed out in his original Brief, It is impossible to determine from
the Labor Commission's brief Findings of Fact how they arrived at the determination
that Petitioner had "...failed to meet his burden in this matter."

The Labor

Commission does not weigh the evidence in the case, but rather recites an event
and makes a sweeping conclusion therefrom with no consideration of the arguments
which were made by the Applicant. The failure of the Labor Commission to make
adequate Findings of Fact on material issues renders it's findings "arbitrary and
capricious." Kinkella v. Bauah. 660 P.2d 233, 236 (Utah 1983).
The Respondent's failure to address this point must be construed as an
admission that the March 25, 2005 Order Denying Motion for Review is legally
7

inadequate and does not meet the established standard for proper administrative
agency fact finding and can not be sustained on appeal.
Ill
LEGAL CAUSATION HAS PREVIOUSLY BEEN DETERMINED IN
THIS CASE AND THE RESPONDENTS ARE ESTOPPED FROM
RAISING IT AT THIS STAGE OF THE PROCEEDINGS.
A. ERF is Barred from Disputing the Compensability of the Applicants
Injures.
Over 20 years ago, Walther Strate filed an Application for Hearing alleging
entitlement to Permanent Partial Disability benefits. A Hearing was held and Mr.
Strate testified under oath as to the facts and circumstances surrounding his injuries
which gave rise to his permanent partial disability status. His assailant was also
present and testified. Both parties were subject to cross examination, and after such
testimony, a Stipulation for Permanent Partial Disability benefits was entered into
and was signed and approved by an Administrative Law Judge on behalf of the
Labor Commission. (R1 at 10-17).
There has never been any dispute that Mr. Strate was assaulted by another
worker.

The Defendants below, like Respondent ERF, initially disputed

compensability on the basis that Walther Strate's injuries were caused by personal
factors unrelated to his work activities. Following a Hearing, that claim was dropped
and the Defendants specifically acknowledged liability for the 1985 injury on the
basis that his 1978 industrial injury (the compensability of which has never been
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disputed), left him with "... character and personality changes which profoundly [sic]
affected his interrelationship with other people and may have contributed to the
circumstances which led to the attack and injury of June 6, 1985." The State
Insurance Fund agreed to pay benefits to Mr. Strate for "all injuries and disabilities
arising out of the June 5,1985 injury as if that injury arose out of the July 21,1978
industrial accident." (R2at617).
The legal causation of Mr. Strate's injures has been adjudicated. As Petitioner
previously pointed out, and Respondents apparently concede, an on-the-job injury
occurred, a claim was filed, an investigation was conducted, an Application for
Hearing was filed, a Hearing was held, a Medical Panel convened and the case was
twice settled.
ERF claims that it was not a party to that action and thus is not bound by any
of the Stipulations or Orders and can relitigate the issue of legal causation decades
latter, conveniently after the injured worker and his assailant have died and the
recording of their testimony as been destroyed.
ERF does not address Petitioner's claim that ERF is a creation of statute and
stands in the place of the employer. In fact, it assumes the employers' liability after
the initial six years of benefits have been paid. Standing in the place of the
employer, it can have no greater rights than the employer had and is bound by the
employer's prior concessions and stipulations on the record. No provision of statute
gives the Employers' Reinsurance Fund a "second bite at the apple" decades latter
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after parties have died and their testimony is no longer available.
In this case, ERF was given notice of the parties 1986 settlement. The mailing
certificate clearly shows that they were given a copy of the Settlement and did not
object or file a Motion for Review. (R1 at 9).
The Employers' Reinsurance Fund lacks standing at this late date to relitigate
issues which were already litigated. Legal and medical causation in this case have
been repeatedly been stipulated to in this case either with ERF's participation or
notice.

ERF is not entitled to relitigate such issues and is bound by prior

proceedings as it stands in the place of the employer and is bound by the
employer/carrier's admissions and stipulations.
It would be demonstrably unjust and a violation of legal principles to allow the
Employers' Reinsurance Fund to come into a case decades latter and raise issues
that have already been decided upon. An Order signed by an Administrative Law
Judge and entered by the Labor Commission is a final Order unless a timely Motion
for Review of it is filed.
Although the Stipulation and Order was eventually set aside by a subsequent
Stipulation of the parties on the alleged claim that the Respondent ERF was not
notified that Walther Strate had died prior to the Order being entered, although
Petitioner disputes that allegation. That argument became moot due to a change in
the Statute, a Labor Commission policy to retroactively apply the new Statute and
the ratification of that policy by the Supreme Court of Utah.
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The Stipulation, however, does stand as powerful evidence that the parties did
acknowledge both legal and medical causation supporting a permanent total
disability claim based on the 1985 injury, especially since all record of the testimony
of Walther Strate and his assailant has been destroyed and both are now deceased.
B. The Effect of the Destruction of the Hearing Tape.
In his Motion for Review below, Petitioner complained that the Hearing tape
of Walther Strate's testimony and that of his assailant had been destroyed while this
case was pending. (R2 at 614). The Respondents did not address that issue below
and the Labor Commission in its' Order Denying Motion for Review (R2 at 663-667)
does not even address that issue.
The record below is incomplete as to when the tape was destroyed or at
whose direction it was destroyed. It is not disputed that it was destroyed by
someone at the Labor Commission and that ERF is a part of the Labor Commission
and shares staff and office space with the Commission. Petitioner's attempts to
seek clarification on that point were ignored and the failure to even address the issue
and the allegation of impropriety below does fairly raise the specter of impropriety.
Respondent claims that the tape was destroyed pursuant to statute and that
Petitioner "did not request the transcript of the Hearing until 17 years after the
hearing date and 6 years beyond the statutory retention date." (Respondent's Brief
at 20-21). The record, however, is devoid of evidence as to when the tape was
destroyed. Utah Code Ann. § 34A-2-402(2) provides that tapes in cases of total
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permanent disability may not be destroyed. This was a total disability claim in 1997.
Any destruction of the tape after that time was decidedly improper and prejudicial to
Petitioner.
It is manifestly unjust at this late stage to disregard two prior settlements and
redecide the issue of "accident" when the relevant parties have died and their
recorded testimony has been destroyed.
C. The Liberal Construction Rule.
Once again Respondent distorts and misstates Petitioner's position and
argument. Petitioner does not and never has argued "... the liberal construction
required of the Workers' Compensation Act as a substitute for his burden of proof,
as Respondent alleges in its Brief at page 20.
Rather it was Petitioner's claim that the Labor Commission in their Findings
and Conclusions did not evidence a "liberal construction" and "resolution of doubt
in favor of the claim." as continuously reiterated by the Courts beginning with the
Utah Supreme Courts decision in Chandler v. Industrial Commission. 184 P. 1020
(Utah 1919). Rather, when there is any doubt in the record, particularly as to the
legal causation of the Deceased's stipulated disability status, it was resolved
against him.
It is manifestly unjust and a violation of the "liberal construction" doctrine for
parties to destroy key evidence and then claim, as does the Labor Commission in
their Order Denying Motion for Review that"... the Strate Estate has failed to meet
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its burden of proof in this matter." If there was any lack of proof of legal causation
it is solely due to the negligent destruction of critical evidence in this case by the
Labor Commission.
The liberal construction rule requires that doubt as to the legal causation of the
injured worker's injuries be resolved in his favor. The Labor Commission, complicit
in the destruction of the injured worker's testimony, failed to resolved doubts as to
legal causation in his favor contrary to this long-standing rule of construction.
CONCLUSION/STATEMENT OF RELIEF SOUGHT
The Findings of the Labor Commission are inadequate and deficient. The
existence of legal causation in this case has been established by the 1986 Order.
It has also been demonstrated by the Stipulation for Permanent Total Disability
benefits entered into by the parties in 1997. Doubt as to the compensability of the
injured workers' stipulated permanent total disability status has only arisen after the
unfortunate destruction of his testimony and subsequent death. Any doubt at this
late stage as to legal causation for those injuries must now be resolved in his favor.
Petitioner respectfully requests that this Court Remand this matter to the Labor
Commission with directions to award Permanent Total Disability benefits to
Petitioner.
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DATED this ]&th day of November, 2005.

Counsel for Stephen t^tratje
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